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OFAC SANCTIONS PROGRAMS:
WHAT IS MEANT BY “OWNED OR CONTROLLED BY?”
This practice note follows from this spring’s edition of the ASBA News which
addressed compliance with the U.S. Treasury’s sanctions programs with particular
reference to OFAC’s guidance document entitled “A Framework for OFAC
Compliance Commitments.”
Many of OFAC’s sanctions programs refer to entities that may be “owned or
controlled by” a sanctioned party that is specifically identified as a Specially
Designated National (SDN). If the ownership or control test is met then such entity
will be a considered a sanctioned party even though it does not appear on the SDN
list. For example, OFAC’s Venezuela sanctions program which enforces President
Trump’s Executive Order of August 5, 2019, sanctions parties that are “owned or
controlled, directly or indirectly” by the Government of Venezuela.
Shipping professionals attempting to determine if an entity meets the control test
should be careful not to limit their due diligence inquiry to a mathematical
calculation of whether the stock shares of the subject entity are more than 50%
owned by the party on the SDN list. Even though the SDN may own less that 50% of
the stock, it may still control the entity in question by virtue of its control over a
majority of the board of directors, either because those directors are employees of
the SDN or because the SDN exerts some other less obvious degree of control over
the board or the company. Given the subjective nature of the control test, parties
need to exercise great caution when contemplating entering into a transaction with
an entity that has an affiliation with an SDN even though the SDN owns less than
50% of the stock of the potential counterparty.
In

response

to

inquiries

submitted

to

OFAC’s

email

hotlineofac_feedback@treasury.gov OFAC will provide general guidance on the
sanction status of a potential counterparty. However, a definitive opinion approving
a questionable transaction can only be obtained by seeking interpretive guidance
from OFAC’s Licensing Division. The request should include an application for a
specific license in the event OFAC determines that the transaction requires a
license. Such applications may be made via the U.S. Treasury’s Licensing Portal:
https://www.treasury.gov/resource-center/sanctions/Pages/forms-index.aspx

Parties seeking this higher level of guidance should be aware that it may take
several weeks or even a month or more to obtain the interpretive opinion. This may
not be helpful for purposes of making a quick decision about whether to move a
questionable cargo, but may be useful for other transactions that may take several
weeks or months to negotiate.

ANNUAL CARGO CONFERENCE
Where to start? The truth is the conference wouldn't be possible without the
dedication and hard work of the Conference Co-Chairs, Milind Trilokekar and
Marygrace Collins, and their Committee: Patrick Brennan, David Chenowith, Gerry
Desmond, Paul Hirtle, Ray Hornosky, Brian Houst, Robert Hughes, Jason Klopfer,
Tom Roberts, Brian Vogdes and Chris Young. Trust me, it isn't easy to identify topics
of interest each year then convince an industry representative to join us as a speaker
or panelist. The other truth is that the conference wouldn't be as well received as it is
without the generous support of our sponsors listed below - thanks so very much.
Now to the annual recap, we hosted over 250 delegates representing 31 countries.
The lions share were from the USA followed by South and Central America, Europe
and Canada. As in the past ship brokers and ship agents were the largest
delegation, but it should be noted that the number of ship owner/operators/charterers
continues to increase. So it remains true that delegates save a business trip or two
by joining us at the Cargo Conference.
Mark your calendars and plan to join us in 2020 - Sept. 30 - October 2.

Keynote Speaker
Art Regan
Apollo Investment Consulting LLC

Lee Bilas, Amy Miller, Hannah Borhaug,
Thea Mathewson, Turid Borhaug
and Peter Cassidy

LINK TO ALL PHOTOS

CONFERENCE SPONSORS:

MONJASA, INC.
MORAN SHIPPING AGENCIES INC.

BAYDELTA MARITIME
BLUE WATER SHIPPING COMPANY
BRS USA LLC
CRESCENT TOWING
D'AMICO GROUP
FEDNAV
FOSS MARITIME COMPANY
GLANDER INTERNATIONAL
BUNKERING INC.
HOST AGENCY
INCHCAPE SHIPPING SERVICES
JACQ. PIEROT JR. & SONS, INC.
MARITIMA MERCANTIL SAC (PERU)
MARITIME ENDEAVORS SHIPPING
L & R MIDLAND, INC.

NAVIG8 AMERICAS
NORD-SUD SHIPPING, INC.
NORDEN SHIPPING (USA) LLC
NORTON LILLY INTERNATIONAL
POTEN & PARTNERS, INC.
PORT OF PENSACOLA
SEABULK TOWING INC.
TRANSMARINE NAVIGATION CORP.
VALLS SHIP AGENCIES, LP

VESON NAUTICAL

MEDIA SPONSORS:
THE MARITIME EXECUTIVE

PROFESSIONAL MARINER
TRADEWINDS
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“FREE PRATIQUE” IN UNITED STATES PORTS
Free pratique is a shipping term that may seem archaic but still has relevance in
certain parts of the world. A certificate of free pratique is a government document
typically issued by the health agency having jurisdiction over the port, certifying
that an inbound ship is free of any communicable disease that may pose a health
risk to the local population. In order to tender a valid Notice of Readiness (which
triggers the running of laytime), charter parties usually require that the vessel be “in
all respects” ready to load and may expressly or impliedly include being in
compliance with port health and documentary requirements.
In the U.S., a certificate of free pratique (also known as a “Ship Sanitation Control
Certificate”) is not required for port entry because pursuant to 42 CFR § 71.31,
“[u]pon arrival at a U.S. port, a carrier will not undergo [a health] inspection unless
the Director [of the Center for Disease Control (CDC)] determines that a failure to
inspect will present a threat of the introduction of communicable diseases into the
United States…” The practical effect of this is that “the CDC grants controlled free
pratique to vessels entering U.S. ports of entry.”
www.cdc.gov/quarantine/maritime/shipsanitation.html
This policy has been confirmed in USCG Marine Safety Information Bulletin 005-17:
https://www.dco.uscg.mil/Portals/9/DCO%20Documents/5p/MSIB/2017/005_17_5-5-2017.pdf

The only reason controlled free pratique would be revoked and a ship placed in
quarantine would be if CDC had reason to suspect that an unwanted health
condition exists. Thus, in the U.S., an NOR would be valid notwithstanding the nonissuance of a certificate of free pratique because as a matter of local custom, ships
entering from abroad are already deemed to be in free pratique upon their arrival.
Although certificates of free pratique (SSC Certificates) are not required for U.S.
port entry, they are still required for many foreign ports.

Therefore, it remains

prudent for owners and charterers to address this issue in their charter parties. For
example, a standard NOR clause may provide that NORs “shall be delivered when
the vessel is in all respects ready to load/discharge, including being in free pratique
where applicable.”
The effect of a delay in the issuance of a free pratique certificate on the
commencement of laytime continues to be the subject of charter party disputes,
most recently in AET Inc. v. Arcadia Petroleum Ltd. (The EAGLE VALENCIA), [2010]
2 Lloyd’s Rep. 257 (English Court of Appeal).

THE SHIP AGENT’S CHARGES FOR EXTRA DAYS
The contract between a ship agent and its principal often provides that the agent’s
charges are based upon a given number of days that the ship will be in port, and if
the agent’s services extend beyond that, then extra charges apply. Whether the
principal is the shipowner or charterer, that party may seek to avoid responsibility
for the extra days on the basis that the principal did not cause the delay or that the
delay resulted from the conduct of its counterparty to the charter party contract.
Whether the principal can escape liability on this basis depends upon the precise

terms of the agency agreement. If the contract provides that the charges for extra
days beyond the agreed allowance apply without reference to fault, then the agent
should reject the principal’s contention that some other party should pay the
charges. Depending on the circumstances giving rise to the delay, the principal
may be able to seek reimbursement from its counterparty to the charter or from
some other third party. It should not be the responsibility of the agent to seek
payment from the party at fault, particularly given that the agent may not have any
contractual rights against such party.
To eliminate any doubt about this issue, the ship agency contract should
specifically state that the charges for the agent’s extra days apply irrespective of the
causes giving rise to the extra days and notwithstanding that the charges did not
arise from the conduct or fault of the principal.
(Of course, such charges should not be payable if caused by the actions of the
agent himself but in that event, it is expected that the agent would refrain for
including such charges in its final invoice to the principal).

Member News
Jim Black, CEO of Moran Shipping Agencies, Inc.
2019 Greater Houston Port Bureau's Maritime Leader of the Year
Blue Water Shipping celebrates 40 years
Lois Zabrocky, as an individual, and International Seaways, as a company,
were recognized for their role in protecting the marine environment at
NAMEPA's 2019 Environmental Potection Awards

FONASBA Current and Past Presidents that include
Marygrace Collins and to the right
Aziz Mantrach, FONASBA President

Disruptive Technologies - Challenges & Opportunities
Capt. Bryan Bender, Capt. John Konrad,
Evan Efstathiou, Jason Kelly and Adrian Challinor

ASBA was proud to host FONASBA's 50th Anniversary Annual Meeting at the
Shelborne South Beach in Miami, Florida following the Cargo Conference. We
hosted 90 FONASBA delegates and their partners from 32 member countries. The
standing committee meetings were revamped to include more interactive discussions
via break out groups and panel discussions. I want to extend my sincere thanks to
Jason Kelly, Moran Shipping Agencies, coordinator of a high powered discussion
panel that included participation of technology thought leaders who looked at the
impact of technology on the ship agency and ship brokerage professions. Also
thanks to Hans Laue, Gisholt Shipping, for his participation in the ship broker panel
discussion. Both of these panels were very well received by the delegates. I was
elected as Chairperson of the newly established Association Best Practices
Committee. Four associations were invited to highlight a revenue producing or cost
saving initiative to support the theme: Financial Health of FONASBA Members.
FONASBA President, Aziz Mantrach, thanked ASBA not only for our organization of
the AGM but also for our focus on the quality and content of the meeting. He has
ensured FONASBA members of his plans to build on the progress made in Miami.

Last but not least, I want to extend my sincere thanks to the 33 member sponsors
and three port sponsors: Port of Pensacola, Port Manatee and Port Tampa Bay,
whose support enabled us to host a first class event!
MEMBER SPONSORS:

A.R. Savage & Son, LLC
Luis A. Ayala Colon Sucrs., Inc.
Baydelta Maritime
Biehl & Co.
Bulk Fleet Chartering LLC
Cargill Ocean Transportation USA
Cascade Marine Agencies, Ltd.
Compass Maritime Services, LLC
John F. Dillon & Co., LLC
Dome Chartering & Trading Corp.
Gisholt Shipping, Inc.
Heidmar Inc.
L&R Midland, Inc.
MCA Associates, Inc.
MJLF & Associates
M.T. Maritime Management USA LLC
Monjasa Inc.
Moran Shipping Agencies, Inc.

Moran Towing Corporation
NYK Bulkship (Atlantic) N.V.
Newship, Inc.
Nord-Sud Shipping, Inc.
Norton Lilly International
Poten & Partners, Inc.
Saga Welco AS, Inc.
Simpson | Spence | Young
Southport Agencies, Inc.
Triworld Shipping Services, Inc.
True North Chartering LLC
Valls Ship Agencies, LP

MEMBER SUPPORTERS:

Bulkship Maritime Agency, Inc.
GAC Shipping (USA) Inc.
Stewart Alexander & Company, LLC

PRE-HOLIDAY COCKTAIL PARTY
Rye Grill & Bar - Rye, NY

Link to all photos

Ray Hornosky, Charlie Davies,
Marcos Souza and Milind Trilokekar

Ben Aunan, Alex Brubaker,
David Chenowith, Jess DiLorenzo
and Rich Reisert
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THE U.S. SUPREME COURT HEARS ORAL ARGUMENT
IN THE M/T ATHOS I CASE
On November 5, 2019 the U.S. Supreme Court heard oral argument in CITGO
Asphalt Refining Co. v. Frescati Shipping Co., Ltd. (The M/T ATHOS I) which
involved the question of whether the charterer’s undertaking in the ASBATANKVOY
charter party to provide a safe berth was a warranty of safety or merely a promise to
exercise due diligence. A full transcript of the hearing can be found at:

https://www.supremecourt.gov/oral_arguments/argument_transcripts/2019/18-565_omjp.pdf

As previously reported, ASBA and the Maritime Law Association of the U.S.
jointly filed an amicus brief urging the Supreme Court to resolve a conflict among
the circuit courts as to the proper interpretation of the ASBATANKVOY’S safe berth
clause. A decision is expected in the spring of 2020.

*

*

*

(The views expressed in this article are intended to provide general guidance on the
subject and may not be applicable in all jurisdictions and in all circumstances.
Specialized advice should be sought about your particular circumstances).

CALENDAR OF EVENTS
check our website for event and course details
www.asba.org

Agency Affairs Lunch Meeting - Harvard Club, NYC
Jan 30, 2020 Annual General Meeting - Harvard Club, NYC
Feb 13, 2020 Tanker Broker Lunch - Houston, TX
Feb 14, 2020 Dry Cargo Broker Lunch - Houston, TX
March 31, 2020 ASBA - Baltic Reception - Stamford, CT
Sept. 30 - Oct 2, 2020 ASBA Annual Cargo Conference - Miami, FL
Jan 30, 2020

WELCOME
NEW MEMBERS

MEMBER NAME CHANGE
Howe Robinson Partners NY LLC
formerly BBT Tradeships LLC
2115 Linwood Avenue, Suite 420

AFFILIATE MEMBERS

Fort Lee, NJ 07024

KPI Bridge Oil, Inc.
21 East Front Street, Suite 300
Red Bank, NJ 07701
Tel: 732-219-7900
Fax: 732-219-7919
newyork@kpibridgeoil.com
www.kpibridgeoil.com

Tel: 201-585-2150

Peninsula Petroleum, Inc.
5051 Westheimer Road #1850
Houston, TX 77056
Tel: 713-850-7728
Fax: 713-850-7508

228 East 45th Street

Fax: 201-585-5380
hrs.ny@howerobinson.com
www.howerobinson.com

MEMBER ON THE MOVE
Jacq. Pierot Jr. & Sons, Inc.
Suite 1801
New York, NY 10017
Tel:212-344-3840
Fax: 212-943-7394

northamericasales@
peninsulapetroleum.com
www.peninsulapetroleum.com

snp@pierotshipping.com
www.pierotshipping.com
Southern Star Shipping Co., Inc.

COMPANY MEMBERS
Capes Shipping Agencies
1128 West Olney Road
Norfolk, VA 23507
Tel:757-625-3658
Fax: 757-625-6942
shipops@capesshipping.com
www.capesshipping.net

1370 Avenue of the Americas
29th Floor
New York, NY 10019
Tel:212-554-0100
Fax: 212-957-1366
chartering@sostar.com
N. W. Johnsen & Co.

Marserve, Inc.
757 Kenrick Drive, Suite 124
Houston, TX 77060
Tel:713-680-1761
Fax: 832-448-3131
operation@marserve.com
www.marserve.com

c/o Arcadia Marine LLC
400 Poydras Street #1555
New Orleans, LA 70130
Tel:504-249-6230
pshirtle@nwjnco.com

IN MEMORIAM

Les Harris

Congratulation
Students!

Basic Principles of
Chartering

Shipbroking & Chartered
Vessel Operations

Chihhui Lin
Micheline McMullen
Stephanie Richley
Alexander Ryan

Laura Benedetti Melendez
Kimberly Joines
Bertram C. Morah
Giuseppe Traina
Andrew James Young

Maritime Law
Lindsay Hrones
Waclaw Tadeusz Kuza
Oliver Nguyen
Marco Pineda Gallardo

ASSOCIATION OF SHIP BROKERS & AGENTS (USA) INC.
510 Syvlan Avenue, Suite 201
Englewood Cliffs, NJ 07632
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