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OFAC Update
A REMINDER FOR DILIGENCE
WITH A FRAMEWORK FOR COMPLIANCE
As reported in the February 2017 edition of ASBA News, in early 2017 an ASBA
delegation visited the U.S. Treasury’s Office of Financial Assets Control (OFAC)
headquarters for the purpose of familiarizing OFAC staff with the complexities and
nuances of shipping transactions, obtaining internal OFAC guidance on regulatory
compliance and establishing a liaison between OFAC and ASBA.
The recent settlement of an OFAC enforcement action brought against a charter
broker serves as an important reminder of the need for companies engaged in
international shipping to avoid interactions with parties designated by OFAC as
entities with which transactions are prohibited. These parties, known as Specially
Designated Nationals (SDNs), include certain foreign governments, terrorist groups
or individuals who pose a national security threat or who seek to undermine the
foreign policy objectives of the U.S.
The need for continued vigilance is necessitated by the frequent changes to the SDN
List as well as to industry sectors targeted for sanctions. Because sanctions
programs can be instituted or modified very quickly by Executive Order, blacklisted
entities are being added or removed from the SDN List at an unprecedented pace
and enforcement actions have increased dramatically against those caught unaware
of these changes.
There are thousands of changes to the SDN List each year and in the month of May
alone OFAC undertook several important actions in connection with the sanctions
programs involving Venezuela, North Korea and Iran. For example, two tankers
registered in Liberia and the Marshall Islands were added to the SDN List for having
shipped oil from Venezuela to Cuba, and the U.S. seized a North Korean bulker

looking to sell or barter its cargo of coal on the black market. New sanctions were
imposed against the movement of Iranian export metals as well as products used to
support the Iranian iron, steel and aluminum production industry.
The recently reported OFAC enforcement action involved a U.S. charter broker
whose foreign subsidiaries negotiated charter parties that eventually nominated
vessels owned by the Islamic Republic of Iran Shipping Lines (IRISL) and then
processed electronic funds transfers relating to the fixtures through the broker’s U.S.
bank. The charters were originally fixed with non-sanctioned parties and the
nominated vessels were on the SDN List by their prior names and not by the names
current when they were nominated. Notwithstanding, OFAC found that the
sanctioned vessels could be identified by their IMO numbers (which do not change
when a vessel is transferred or renamed) and that even though the broker had
implemented procedures to promote compliance with U.S. trade sanctions programs,
its “culture of compliance” was deficient. The broker accepted a civil penalty of
$871,837 (out of a potential maximum penalty of nearly $1.5 million), and agreed to
significantly enhance its compliance program.
It is important to be aware that in assessing a penalty, OFAC will consider whether
the party failed to voluntarily disclose the violations. Such failure will cause the party
to forfeit the benefits of self-disclosure which can include: (1) an automatic fifty
percent reduction off the base penalty amount (calculated upon the value of the
impermissible transaction or the statutory maximum); (2) the ability to argue for an
even greater percentage penalty reduction; (3) the reduced likelihood that OFAC will
bring a civil enforcement action against the self-reporting party; and (4) the
opportunity for the self-reporting party to frame the narrative to OFAC by describing
the company’s compliance program and remediation efforts and explaining any
mitigating circumstances.
[Practice Note: a party discovering an OFAC violation and deciding to self-report
must do so fully because a “materially incomplete” disclosure will void the
advantages of self-disclosure. Worse yet, OFAC might determine that an incomplete
or misleading disclosure is an aggravating factor justifying an increase in the
penalty. Keep in mind that the benefits of self-disclosure will also be lost if a third
party reports the impermissible activity to OFAC before the wrongful party selfreports. Thus, a party discovering an apparent violation but needing more time to
investigate should consider making a preliminary disclosure with a timeline for
completing its internal investigation. Periodic updates to OFAC may also benefit the
penalty mitigation effort.]
On the same day that OFAC announced the foregoing settlement, it also issued a
guidance document entitled “A Framework for OFAC Compliance Commitments”
which is intended to assist entities operating in industries with high-risk exposure to
jurisdictions or persons implicated by U.S. sanctions. Link:
https://www.treasury.gov/resourcecenter/sanctions/Documents/framework_ofac_cc.pdf

This comprehensive document emphasizes the need for companies to instill a
“culture of compliance” from the top down and provides a detailed framework for
companies to develop a Sanctions Compliance Program (SCP) based on five
essential components: (1) management commitment; (2) risk assessment; (3)
internal controls; (4) testing and auditing; and (5) training.

ASBA members are

encouraged to review the framework and assess whether they are operating in a
high-risk environment that necessitates the formulation of a company-specific SCP
or whether their existing SCP requires updating.
OFAC compliance plans and procedures, like many other regulatory constraints,
have become second nature to most companies in shipping and international trade,
and are accepted as a cost of doing business. Frequent reinforcement, training,
testing and auditing of a company’s compliance program can help to eliminate costly
mistakes which are often caused by complacency.

*

*

*

(The views expressed in this article are intended to provide general guidance on the
subject and may not be applicable in all jurisdictions and in all circumstances.
Specialized advice should be sought about your particular circumstances.)

ASBA ANNUAL CARGO CONFERENCE
September 25 - 27, 2019
Eden Roc, Miami Beach, FL
CONFIRMED SPEAKERS
Michael Reardon, Phillips 66
Jason Klopfer, Navig8 Americas
Keith Heard, Lennon, Murphy & Phillips
Capt. Jim McNamara, Past President NCB

John Kartsonas, Breakwave Advisors
Joshua Shapiro, Liberty Maritime Corporation
Dr. Arlie Sterling, Marsoft Inc.
DON'T WAIT - REGISTER TODAY - FORM

THANK YOU!
CONFERENCE SPONSORS:

MORAN SHIPPING AGENCIES INC.
NAVIG8 AMERICAS

BAYDELTA MARITIME
BLUE WATER SHIPPING COMPANY
BRS USA LLC
CRESCENT TOWING
D'AMICO GROUP
FOSS MARITIME COMPANY
GLANDER INTERNATIONAL
BUNKERING INC.
HOST AGENCY
INCHCAPE SHIPPING SERVICES
MARITIME ENDEAVORS SHIPPING
L & R MIDLAND, INC.
MONJASA, INC.

NORD-SUD SHIPPING, INC.
NORDEN SHIPPING (USA) LLC
NORTON LILLY INTERNATIONAL
POTEN & PARTNERS, INC.
PORT OF PENSACOLA
SEABULK TOWING INC.
TRANSMARINE NAVIGATION CORP.
VALLS SHIP AGENCIES, LP

MEDIA SPONSOR
THE MARITIME EXECUTIVE

ITIC CLAIMS REVIEW - April 2019 (Excerpt)
EMAIL FRAUD: The majority of the victims of email fraud have been ship brokers
and ship agents. Anyone making payments could be targets. Messages purporting
a change in bank account details should be suspicious. Before transferring funds
be sure to use the telephone to double check account details with a trusted
representative at the recipient’s office.
RIGHT TO CANCEL: Ship brokers fixed with common laycan provision where
charterers may require owners to say when they expect the ship to be ready to load
if ship’s arrival appears to be delayed. The clause also provides that if date
provided by owner falls after the cancelling date, charterers have option of
cancelling but must do so within 96 hours. Owners sent a message indicating they
would be late. Without consulting charterers, the brokers sent a message, “please
guide what will happen with owners’ intention of laycan extension”. Owners reply
with laycan extension of 2 days which brokers passed to charterers who did not
respond. When original laycan expired, charterers were cancelling the fixture but
owners claimed that without having received a response to their email, charterers
had accepted new laytime. Charterers turned on the broker saying they had sent
message without authority. Parties reached a commercial settlement that required
brokers to contribute.
DRAFT DILEMMA: Ship was proceeding to discharge port, agent at port advised

shipper that maximum draft was 40ft. Given vessel was just under 41ft; she made
an interim call to unload some cargo. Agent received a claim from shipper alleging
that information regarding draft was incorrect and that a vessel in excess of 40ft
could call the port with two pilots. Agent was unable to find a provision on pilot
association’s website; however, shipper advised that agent’s own website
contained an article confirming ability to call with a draft of 41ft with two pilots.
Agent was held accountable to 10 times their agency fee only because they had
incorporated standard terms limiting their liability.
BOGUS BILL: Liner agent released a cargo from the Far East when presented
with what they assumed was an original bill of lading, however, it was a forgery.
Shipper started proceedings against the line. The line claimed an indemnity from
their agent. Questions: Was the agent negligent? Would a prudent agent have
noticed the fraud? The BOL was almost identical except one detail that was
missing from the forgery and as such identifying the BOL as a fake would have
been difficult. Despite same, settlement was reached with the line and the agent’s
contribution was $15,000 of the $25,000 claim.

ASBA Hosting the Anniversary Annual Meeting
October 1-3, 2019 in Miami, FL
Members are invited to sponsor this special event for $1500. Sponsorship includes
listing in the 50th Anniversary Program, electronic display of the logo during the
event and one delegate to attend meetings and social events.
Please consider this is a one-time request for financial support.
THANK YOU to the members who have already extended their support.

ASBA CUP GOLF TOURNAMENT
Mount Kisco Country Club - Mt. Kisco NY

May 6, 2019
FIRST PLACE TEAM
Brendan Bouchard

SECOND PLACE TEAM
Karl Munson

Tim Biner
Ryan Kelly

Evan Galanis
Jess DiLorenzo

Brian Ledwith

Ann Feltch

THIRD PLACE TEAM
Greg Kurantowicz
Matt Rigby
Michael Busch

Prize Table
Everyone left with a gift!
More photos on the website.

Mike Ogle

Direct link: GOLF PHOTOS

ASBA CRAWFISH BOIL
New Orleans - May 16, 2019
Link: Crawfish Boil Photos

Joe Hurst, Marshall Adams
and Jim Papp

Carol Carollo, John Brenek,
Paul Farrow,

Jason and Brantley Schwab

CALENDAR OF EVENTS
check our website for event and course details
www.asba.org

LIVE SEMINAR-Business of Shipping I - Stamford, CT
June 27, 2019 ASBA "Womanship" - Ladies only event.
June 6-7, 2019

Southfield Island Park, Stamford, CT

YSBA/Yankees vs Colorado Rockies - Yankee Stadium
Sept. 25-27, 2019 ASBA Annual Cargo Conference - Miami, FL
July 19, 2019

REGISTRATION OPEN!

Oct 1-3, 2019
Nov. 14, 2019

FONASBA's 50th Anniversary - Miami, FL
Pre-Holiday Cocktail Party - Rye, NY

WELCOME
NEW MEMBERS

MEMBER
NAME CHANGE

AFFILIATE MEMBER

Fortuna Seaside (USA) Inc.

Fednav Limited

585 Stewart Avenue, Suite 536
Garden City, NY 11530
Tel: 516-536-7700
Fax: 516-536-5234
chartering@seaside-usa.com

1000 De La Gauchetiere St. W.,
Suite 3500
Montreal, Quebec H3B 4W5
Canada
Tel: 514-878-6500

www.fortuna-seaside.com

marketing@fednav.com
www.fednav.com

COMPANY MEMBER

MEMBER

TSL Shipping & Trading
8313 Southwest Freeway, Suite
315
Houston, TX 77074
Tel: 713-807-0032
tsl@tsl-shipping.com
www.tsl-shipping.com

ON THE MOVE
Mentz Maritime Agency, Inc.
2601 N. Hullen Street, Suite 208C
Metairie, LA 70002
Tel: 504-834-2001
Fax: 504-617-6584
mentzmar@cox.net

Congratulation
Students!
Topics of Ship's Agency

Basic Principles of
Chartering
Alexander Clark
Daniel Claywell
Shipbroking & Chartered
Vessel Operations
Kai Carrion
Madison L. Meredith
David Peraza
Andre C. Spernega
Edward C. Zimmerman, Jr.
Commerical Trade
Transactions

Alyssa Adams
Jacob Arntson
Bret Bahr
Michael Baldwin
Alexander Brubaker
Benjamin Cherry
Danieel Claywell
Matthew Cruder
Dustin Daigle
William Davis
Scott Dozier
William Faulkner
Paul J. Gaffney
Steven Gaines
Jeffrey Guillot
Brian Hass
Lindsay V. Hrones
Travis Johnson
William C. McIntyre Jr.
Cody McMahan
Elizabeth Melancon
Jackson Moore

Michael Baldwin
Olivier Nguyen
Hector Fernando Pena Gil
Jack Treacy

Robert Scott III
Harris Thomas
Christopher Voelker
Michael Wright
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