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Richard Reisert  ASBA Legal Counsel Reports:

Security in a Non-Secure World
PART 1 – PERFORMANCE GUARANTEES
In current times when owners and charterers face a challenging financial climate, the
importance of knowing one’s counterparty is even more pronounced.
In addition to undertaking a detailed financial vetting of one’s contractual partners, obtaining
a performance guarantee from a more firmly established and financially secure party is another
device which can be used to ensure the performance of the counterparty.
Care must be taken in drafting the guarantee so that it provides dependable and enforceable
security for the counterparty’s performance. Key considerations include:
1.

An undertaking by the counterparty to obtain a guarantee from a third party (even if on very

precise terms from a named guarantor) is worthless unless it is evidenced by the actual guarantee
executed by the guarantor. Cases have held that such an undertaking by the counterparty cannot
bind or obligate the third party guarantor absent the guarantor’s expressed written consent.
2.

Before agreeing to accept a guarantee from a party domiciled or incorporated in a foreign or

unfamiliar jurisdiction, be sure that such jurisdiction will enforce the guarantee. (This requirement
is unrelated to the forum selection clause in the guarantee (see par. 4 below)). For example, a
guarantee issued by a Chinese corporation for the benefit of a nonChinese entity is illegal and not
enforceable in China unless it is approved by and registered with the Chinese State Administration
of Foreign Exchange. In addition, a Chinese guarantor can only issue a guarantee for the benefit of
its corporate subsidiary.
3.

Consideration (something done or given by one party in exchange for the act or promise of

another) is essential to all contracts including guarantees. Be sure that the guarantee states that it
is given in exchange for something else (for example that it is given in exchange for the

shipowner’s agreement to fix the ship to the charterer).

Obtain the guarantee prior to or

simultaneously with the finalization or execution of the underlying contract otherwise it may be
unenforceable for having been given in exchange for past consideration.
4.

The guarantee should contain its own dispute resolution or forum selection clause which

may or may not be the same as the similar clause in the contract being guaranteed.
5.

In some jurisdictions, a guarantee is only operative after the beneficiary of the guarantee has

sought but failed to obtain payment from the counterparty. To avoid this, the guarantee should
provide that the guarantor has primary and direct liability to the beneficiary and waives any
requirement that the beneficiary proceed first against the counterparty.
6.

The guarantor should not be permitted to assert any defenses that might otherwise have

been available to the counterparty. This relieves the beneficiary from having to establish its case
on the merits before collecting under the guarantee. The guarantee should further provide that the
guarantor cannot assert the counterparty’s bankruptcy or liquidation as a defense to payment.
7.

The guarantee should be unconditional and irrevocable and the guarantor’s obligations

should continue until the underlying contract has been completely performed and the
counterparty’s obligations fully satisfied. It should remain in force even if the counterparty or
guarantor has made a partial payment to the beneficiary and should cover not only the
counterparty’s obligations under the contract but also any liability arising from the contract such as
damages, penalties or interest imposed by a court or under an arbitration award.
8.

Some jurisdictions provide that if the contract guaranteed by the guarantor is amended or

modified subsequent to the execution of the guarantee, the guarantor is discharged from its
obligations. The guarantee should provide that a change to the underlying contract will not relieve
the guarantor of performance.
9.

Ensure that the person signing the guarantee has authority to do so either by virtue of his

status as an officer of the company or by specific authority of the board of directors. The person
signing should represent that he has authority to execute the guarantee and it should be expressly
binding upon, and enforceable by, the successors and assigns of the guarantor and beneficiary.
10.

Either provide that the guarantor waives notice of the counterparty’s default or provide for a

simplified method for notice of default such as email. More formal or complicated methods for
notice may impede or delay the guarantor’s performance.

*

*

*

*

In the absence of a reliable guarantee, a contracting party may need to take more drastic
measures to obtain security for its counterparty’s performance. This will be addressed in Part 2 of
this article (Security in Aid of Legal Proceedings) which will appear in the next ASBA Newsletter.
(The views expressed in this article are intended to provide general guidance on the subject and
may not be applicable in all jurisdictions and in all circumstances. Specialized advice should be
sought about your particular circumstances.)

Annual Golf Outing

May 4th was a great day for golf.
Thanks to our generous hole sponsors and golfers!
Link to event photos

FIRST PLACE TEAM
AJ McAllister, Dennis Fuller,
Stacey Miller, Greg Kurantowicz

SECOND PLACE TEAM
John Song, Doug Donnellan,
Kevin Whelan

THIRD PLACE TEAM
Matt Avall, Klaus Larsen,
Oliver Keane, Mark Hanna

"HOLE IN ONE" on #3
A. J. McAllister
Congratulations!

ASBA/BALTIC Reception
March 20, 2017
Hudson Grille - Stamford

Oliver Repenning, Gabe Slutsky, Dan Schildt, Jeff Lacasse, Roland Graves,
Rogier Geerdes, Manny Xidias and Christian Zerilli

Dennis Fuller, Ralph SIlverman,

Katie Ryan, Milind Trilekokar,

Tony Caggiano, Bill Osmer

Michael McDonagh, Gro Aarnes and

and Colin Macpherson
with photo bomber Gabriel Ornaf

Andy Quinn

EMPLOYMENT OPPORTUNITIES
WORLDSCALE ASSOCIATION (NYC) INC.
Worldscale is a not for profit 501 (c)(6) trade association established in 1969
serving the Oil Industry in the Marine Tanker Transportation of Crude Oil and
Petroleum Products.
Worldscale has employment opportunities in our Rates and Port Cost Departments.
Experience in Shipping and fluency in Spanish helpful, but not required.
Please email your resume to: adminny@worldscale-usa.com
Executive Director: David Young

Operations Director: Sara Bierman

OLDENDORFF CARRIERS
Oldendorff continues its history as a German shipowner with the network of one
of the world's leading drybulk operatiors. It is fully owned by the family holding
company, EGON OLDENDORFF, established in 1921.
We are looking for one US Operations Trainees (m/f) to join our
Operational Training Program (OTP) in USA/Germany in September/October
2017.
Your Career Path: The OTP is an intensive in-house training program with a

focus on our operational activities. During the 2-year program you will explore
different departments at Oldendorff Carriers. The major part of your training will be
in the Operations Dept. in our Stamford/Hamburg Office. Furthermore, to ensure
that you develop a solid understanding of our business, you will experience
complementary training in other business related departments. After successful
completion, our trainees are typically offered a position in Operations in one of our
worldwide offices. We expect our US Operations Trainees to return to our office in
Stamford in the long term (e.g. as Operations Manager or Chartering Manager).
Your Profile: You are about to or recently graduated with a degree from a
Maritime University. As the ideal candidate you should be open and curious
towards new topics and people. We expect a high interest in the commercial
aspects of drybulk shipping. An overall positive attitude and commitment towards
the job and the company as well the ambition to perform on a high level should be
the nature of your motivation to apply for this program. Furthermore, you have to
hold US citizenship or have a valid US working permit.
Check the website www.oldendorff.com for further information.
Submit application via email: jobs@oldendorff.com
Contact person: Jan Schulze-Entrup, HR Manager

CALENDAR OF EVENTS
check our website for event and course details
www.asba.org

YSBA Yankee Game vs Boston Red Sox - NY
Sept. 27-29, 2017 Annual Cargo Conference - Eden Roc, Miami Beach, FL
November 13, 2017 Pre-Holiday Social - Stamford, CT
August 11, 2017

WELCOME NEW
AFFILIATE MEMBERS

WELCOME NEW
COMPANY MEMBER

Management Operations
Chartering
13405 Folsom Blvd., Suite 509

Aastha Shipping Inc.
4934 Rue de la Diligence
Pierrefonds, QC H9K 1S4 Canada

Folsom, CA 95630
Tel: 916-318-9898
chartering@mocteam.com

Tel: 514-624-8370
Fax: 514-624-8369
chartering@aasthachart.com

www.pangeamaritime.com

SMK Tanker Agency Inc.
1098 Victoria Ave., Suite 201
Ville LeMoyne, QC J4R 1P7
Canada
Tel: 514-497-7095
Fax: 514-221-2444
ops@smktankers.ca
www.smktanker.ca

Congratulation
Students!
Shipbroking & Chartered
Vessel Operations

Basic Principles of
Chartering
Benjamin Cherry
Cameron T. Gibson
Oliver Nguyen
Commerical Trade
Transactions

Georgios Angelis
Anatoly Basanets
Robert B. Charter
Renata Goos
Jonathan P. James
Nathan J. McKenzie
Jennifer Thornton
Kristin Koval Whelpley
Business of Shipping II
Houston, TX
April 6-7, 2017

Lee Abernathy
Lindsay Hrones
Jessica Erin Maguire

Kyle Bailey
Pavel J. Alvarez Barreda
Benjamin J. Holmes
Crystal McVey
Alexandra Mendoza

Garrett L. Shackelford

Veronica Natera

Garrett L. Shackelford
Business of Shipping II
Stamford, CT
March 30-31, 2017
Sora Kang
Alejandro Flores Molina
David A. Peraza
Kisha Rucker
Jimmy D. Spencer
Awarded ASBA Diploma
Concentration in
Chartering & Agency
Denny A. Garner

Veronica Natera
Eric Phillips
Marcial Ramirez
Giselle Suarez
Agency Seminar
New Orleans, LA
April 21, 2017
Travis Crouchet
Preston Blair
Denny A. Garner
Ralph D. Georges
Timothy Gunn
Shaun Pies
David Smith
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